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BrandProtection Compliance Guidelines 
 
 
 

Continuity and Membership Programs 
 

Revised 3.23.10 
 
 
 
Purpose 
 
By combining industry expertise and proprietary technology, BrandProtection has 
developed a universal, standardized framework through which market participants can 
conduct commercial transactions over the Internet in ways that maximize consumer 
confidence in online commerce. Through persistent monitoring and enforcement of a 
comprehensive set of Òbest practicesÓ, BrandProtection assists its clients and their 
merchants in reducing the number of consumer complaints currently associated with 
continuity and membership promotions (sometimes referred to as Ònegative optionsÓ). 
 
 
Disclaimers 
 
BrandProtectionÕs Advertising and Marketing Guidelines (the ÒGuidelinesÓ) solely reflect 
BrandProtectionÕs research and views on online marketing. The Guidelines are not 
endorsed by, associated or affiliated with any card association.  While BrandProtection 
believes that the Guidelines reflect industry best practices, the Company cannot offer 
any assurance that following the Guidelines will prevent, mitigate, or otherwise avoid 
compliance audits or the imposition of fines or penalties by any third party. These 
Guidelines should not be used as a substitute for legal advice.  The Company strongly 
encourages all online market participants to speak with qualified legal counsel before 
engaging in online commerce.   
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1. Advertising Practices 
 

1.1.  Representations and Claims 

Marketing representations must be truthful and not misleading, and must be 
supported by scientific, clinical and/or factual evidence.  In order to ensure the 
above, advertisers must abide by the following: 
 
1.1.1. Use of the word ÒFreeÓ 

 
 Any use of the word ÒFreeÓ, or use of any synonym (e.g., ÒBonusÓ; 

ÒComplimentaryÓ), must be accompanied by disclosure of all terms, 
conditions or obligations upon which the offer is contingent; and 

 Any and all charges that are non-refundable must be stated above, 
below or immediately following the word ÒFreeÓ (or any synonym) in a 
clear and conspicuous manner. 

!  Suggested Best Practice: Use “Trial Sample” or “Sample 
Product” instead of using “Free”. 

 
Non-compliant Examples: 
 
 
 

 
    

 
 

Compliant Example: 
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1.1.2. Conveying a False Sense of Urgency 
 

 Advertisers are prohibited from using any method that might 
unnecessarily cause the consumer to hasten their purchase unjustly.  
Non-compliant methods include, but are not limited to:  

 
o Countdown Timers 

o Product Availability Counters. 

 
 Advertisers are prohibited from using any verbiage that implies limited 

supplies unless: 
 

o Verbiage is stated and reasonable giving the exact details of the 
quantified amount somewhere on the page 

o Date the limited trial offer will end 

o Number of product available per day. 

 
!  Suggested Best Practice: Use “Exclusive Offer …” or similar 

Non-Compliant Examples: 
 

 
 

  
 
 

1.1.3. Use of False Qualifications 
 

 Advertisers are prohibited from: 
 

o Using qualification forms with overly broad qualifications (e.g. 
women between 18-55) 

o Regardless of the qualifications selected, result in the promotion 
of the same product and  

o Limiting the product availability by region without substantiation 
that the product cannot be purchased in certain jurisdictions. 
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Non-Compliant Examples: 
 
Enter your address to see if there are trials in your area (when the product 
is not limited by geography). 
 
Enter your body type information to see if this product is right for you (and 
no matter what is selected the same product returns). 
 

 1.1.4. False and/or Unsubstantiated Claims 
 

 Advertisers are prohibited from making false or unsubstantiated claims 
about their products or services.   
 
BrandProtection will not independently verify the foundation or basis 
for claims or representations, the Company will ÒflagÓ claims or 
representations that appear patently false, outrageous, or incapable of 
substantiation.   

 For more information on the type of claims that will be ÒflaggedÓ, please 
refer to: ftc.gov/bcp/edu/microsites/redflag/falseclaims.html  

 

1.2. Endorsements and/or Testimonials 

In situations where advertisers wish to use endorsements or testimonials of 
consumer, expert or celebrity users of the marketerÕs product, the endorsements 
or testimonials must reflect the honest opinions, findings, beliefs or experiences 
of the users, and be supported by adequate, competent, and reliable scientific or 
clinical evidence.  
 
1.2.1. Consumer Endorsements or Testimonials 

 Endorsements in the form of images, e.g., ÒbeforeÓ and ÒafterÓ pictures, 
must reflect the actual experiences of the endorser.  The images 
cannot be altered or modified to suggest or imply results not 
experienced by the endorser unless clearly and conspicuously 
disclosed as a SIMULATED IMAGE (in close proximity to the image). 

 Endorsements or testimonials presented as the views of Òactual 
consumersÓ are prohibited from using images or photos of models or 
other third parties instead of images or photos of the actual consumer, 
unless the advertiser clearly and conspicuously (in close proximity to 
the image) discloses that the persons in such advertisements are not 
the actual consumers. 

 Endorsements must be supported by adequate, reliable and competent 
scientific or clinical evidence. 
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 Endorsements must comply with guidelines 1.1.4 False and/or 
Unsubstantiated Claims. 

1.2.2. Implied Endorsements 

 Advertisers may not use photos, images, likenesses, logos, or 
trademarks of third parties (including but not limited to celebrities, 
magazines, news organizations, or television shows) without the 
express permission of such third parties; as such use implies an 
endorsement or association with the advertiserÕs product or service.  

 Public domain articles, studies, or other publications must be properly 
footnoted and disclosed on the same page, linked to the actual 
content, or qualified and disclosed on a references page.  

 
1.2.3. Disclosure of Material Connections 

 Material financial connections between the endorser and the advertiser 
must be clearly and conspicuously disclosed. 
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2. Terms of Offer Disclosure 

2.1. Disclosure of Material Terms 

Proper disclosure is required to ensure that consumers receive material 
information about the terms of an offer, e.g., the monthly charge, or that the 
consumer is being enrolled in a continuity program, must be clear and 
conspicuous. To ensure that disclosures are clear and conspicuous, advertisers 
must abide by the following: 
 
2.1.1. Size and Font 

 Fonts must not be italicized, bolded, underlined or altered. 

 Terms must be displayed in one of the following fonts in a pixel height 
of no less than 13 pixels: 

o Arial  
o Book Antiqua  
o Courier  
o Helvetica  
o Verdana  
o Tahoma  
o Lucida Sans Unicode  

 

!  Suggested Best Practice: Use Arial Font 13 pixel in height  

2.1.2. Visibility 

 Terms must be displayed in a color contrast not less than 7:1 ratio as 
set forth in the W3C Color Contrast Standards so as to provide enough 
contrast to be viewed by a majority of web users. 

 Pricing terms must be disclosed in numerical format, e.g., $19.95, and 
not in writing, e.g., Ònineteen ninety-five.Ó 

 Terms must also be at least single spaced to ensure readability. 

 Terms must not be obscured, masked or surrounded by distracting 
graphics or images. 

 If merchant chooses to use a scrolling text field, all the items bulleted 
above must be immediately visible without the scrolling of the text field. 

 Merchants are prohibited from using Òpre-checkedÓ checkboxes, and 
consumers must make at least one (1) click to opt-in to any purchase. 

!  Suggested Best Practice: Use black text on white background to 
disclose material terms (21:1 W3C ratio)  
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2.1.3. Verbiage for Continuity Offers 

 Disclosure of the offer terms must reference: 

o The product or item being purchased, and the duration of any 
applicable trial period (including when the trial period commences); 

o The initial charge (shipping and handling, daily access fee, etc);  

o The charge, and frequency of the charge, after expiration of any 
trial period.   

 Distracting or excessive verbiage is not permitted.  If additional 
information is provided, it must be disclosed in a separate paragraph to 
ensure it does not distract from the key terms of the offer. 

Compliant Example: 
 
ÒBy clicking ÒPlace my OrderÓ, you agree that you are participating in a 14-
day trial (starting from the day you place your order) of XYZ Product for 
the cost of $2.95 shipping and handling.  After the trial period expires, your 
credit card will be automatically billed $49.95 every thirty (30) days until 
you cancel.Ó 
 

2.1.4. Location and/or Placement of Disclosures 

 Advertiser must display offer terms in one of the following locations: 

o Directly above the ÒorderÓ button. If placing terms directly above the 
ÒorderÓ button, advertisers must ensure that the block of text 
containing the price disclosure and terms of enrollment is not 
placed more than 150 pixels from the top edge of the button; or 

o Directly adjacent to the left or right of the ÒorderÓ button provided 
that the block of text containing the price disclosure and terms of 
enrollment not more than 150 pixels from the right or left edge of 
the button, AND the price disclosure is not placed below the bottom 
edge of the button. 

 Advertiser is prohibited from placing terms in multiple places on the 
same page if it is deemed by BrandProtection to create confusion. 

 If terms are found on multiple pages, they must not contradict each 
other in any aspect (including the terms of the offer in the Terms and 
Conditions page). 
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Non-compliant Examples: 

Violation: 2.1.4. Location and or Placement of Disclosures 
 

 
 
Violation:  2.1.1. Size and Font 

2.1.2. Visibility 
2.1.3. Verbiage of Continuity Offers 

   

 
 
Compliant Examples: 
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3. Additional Offer Practices 

3.1. Disclosure of Additional Offers (“Up-sells” or “Cross-Sells”) 

In situations where advertisers wish to cross-market or ÒbundleÓ different 
products or services, the order process and disclosures must ensure that 
consumers understand that they are making multiple purchases. In order to 
ensure the above, consumers must abide by the following:  
 
3.1.1. Disclosure of Material Terms 

 Terms for the additional offer must be disclosed in accordance with 
subsections 2.1.1 and 2.1.2.  

 Advertisers are prohibited from disguising the fact that the consumer is 
being solicited to purchase multiple products or services. 

 One-click confirmation is required at a minimum for placing an order. 

3.1.2. ÒOne-timeÓ Up-sells or Cross-Sells 

 Merchants are allowed to process Òone-timeÓ sales of products or 
services in connection with a continuity or membership program.  

 The sale must clearly disclose or be clear to the consumer that the 
product is a one-time offer.   

3.1.3. Recurring Up-sells or Cross-Sells 

 Up-sells or Cross-Sells into recurring memberships or offers are 
prohibited unless: 

o It is clearly and conspicuously disclosed to the consumer they 
are a purchasing a second offer as a separate transaction 

o Full terms disclosure for the second recurring membership must 
meet all the guidelines for offer terms listed above 

o Require the consumer to input their credit card number and 
expiration date.   
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4. Marketing Practices 

4.1. Customer Relations 

To ensure that consumers have the ability to contact the marketer with any 
questions or concerns, and/or to cancel their participation in the continuity or 
membership program, advertisers must abide by the following: 
 
4.1.1. Cancellation and Contact Options 

 
 Contact options should be easy recognizable. 

 
 Multiple cancellation options must be available to consumer 

 
o Phone, Online, etc. (phone must be available) 

 
o E-mail Ð return call by merchant to consumer to confirm 

cancellation is acceptable. 
 

4.1.2. Reasonable Response 
 
 Hold times for phone support must not exceed 120 seconds. 

 Response time for email must be within 1 business day. 

 Merchant must clearly state and maintain reasonable customer service 
hours with a minimum of 5 days a week, 6 contiguous hours a day, 
with 4 of the hours occurring between 11am and 3pm PST. 

 
4.2. Order Fulfillment 

To ensure that the consumer receives the product or service in a timely manner, 
and the consumer is provided accurate information regarding the marketerÕs 
identity and contact information, advertisers must abide by the following: 
 
4.2.1. Execution & Delivery of Order 

 
 On-screen invoice or approval page must appear after submission of 

the order. 

 Invoice or approval page must contain the customer service number 
and the customerÕs account number and / or Order ID. 

 Transaction must process within 48 hours (two business days). 

 Product must be received within a reasonable timeframe for consumer 
to test the product (e.g. 10-day trial from the time of purchase and the 
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consumer receives the product right before they must cancel the trial is 
not acceptable). 

 E-mail confirmation must be provided to consumer that includes 
invoice and customer service information. 

4.2.2. Billing Descriptor Clearly Displayed 
 
 Invoice or approval page must disclose the billing descriptor  (e.g. ÒThe 

transaction will appear on your credit card statement as __________Ó). 
 

4.2.3. Invoicing and Packaging Materials 
 
 Invoice or packaging statement must be provided with product when it 

is delivered to the consumer. 
 

 Documentation provided must include the customer service 
information. 

 
 



!

Confidential  
   

13 

5. Transaction Practices  

5.1. Transaction Violations 
 

To assist merchant compliance with key guidelines of the card associations, 
advertisers must abide by the following transaction practices: 

 
 

5.1.1. Invalid Billing Descriptor 
 
 Billing descriptor on statement must closely match the billing descriptor 

provided to the consumer at time of purchase. 
 

 Billing descriptor must describe the product purchased or the 
company. 

 
5.1.2. Inappropriate MCC 

 
 MCC must closely match product or service being purchased. 

 
5.1.3. Transaction Violations 

 
 Transaction violations include but are not limited to splitting 

transactions, duplicate charges, and aggregation. 
 

5.1.4. Sharing of Cardholder Data 
 
 Merchants must not share or transfer cardholder data. 

 
5.1.5. Denying of Chargeback Rights 

 
 Merchants must not threaten or deny a consumer proper dispute 

resolution rights as allowed by the card associations. 
 

5.1.6. Other Card Association Violations 
 
 All other card association rule violations will be identified under this 

category. 


